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STATEMENT OF THE CASE

The National Apartment' Association (hereinafter,
the “NAA”) adopts by réferénce_ the Statement of the
Case éubmitted by Defendants-Appellees, inclﬁding,
among  others, Wasatéh Property Management, inc.

({hereinafter, “Wasatch”) .

ISSUES PRESENTED FOR REVIEW
Although Plaintiffs-Appellants raise several issues
for_review, this brief is confined'to only one: whether
the trial court erred in its determinafion that éertain
evidenéé submitted by Plaintiffs did Vnot meet the
standards set by Frye v. United States, 293 F. 1013 .
(D.C. Cir. 1923) .and similar decisions Qf thié Court.

STATEMENT OF FACTS

The Amicﬁs Parties adopt by reference the Statement
of the Facts submitted by Wasatch. The Amicus Parties
offer the following additional Statement of Facts.

The National Apartmenﬁ Association

The. NAA, based in Arlington, Virginia, is the

leading advécate for quality_rental housing. The NAA

is a federation of 167 state and local affiliated




associations, representing more than 36,000 members
that are respénsible for more than 5.7 millioh
apartmentrﬁnits-nationwide, It is the largest_brqad;
based organizatiOn dedicated solely to rentai housing.
As a service to its members, the NAA and its
affiliates conduct and sponsor edﬁcational seminars on
topics'rangingrfrom mold prevention'and fair housing,
to state—specific legal issues that affect apartment
owners and managers. NAA also operates and maintains a
lease ‘program -in, foity—one (41) states, utilizing a
templéte that is amended to comply with each state’s
laws.  The NAA Lease is .the most widely used
residential lease in the count;y, with moré thaﬁ'fifty—
six (56) million pages sold each year. To ensure that
its leases comply with various state'laws,.NAA closely
‘monitors legislation in éach state and felies on legal
bpinions of experienced local coﬁnsel. As a result of
the work associated with.nwintaining the wvalidity of
its products and services, NAA ié the premier
repository for research and knowledge of the legal

issues pertaining to the residential multifamily




housing indﬁstry.
The Rental Housing Market

Approximately 81.2 million: people, or one-third of
the United.States’ population, live in apartment homés.
Thé apartment industry employs more ﬁhan a half miilion
people, and the current estimated value of U.S. rental
hOusing,stockAié $2 trillion.

The most prominent, professional businesses in the'
réntal housing industry are members of NAA. These
include lérge corporations, REITS, and private
partnérships that offer rental housing to the Americaﬁ
public.

ARGUMENT

Expert testimony on scientific subjects is
admissible only when it satisfies Rules 702 and 703 of
fhe Arizona Rules of Evidence and the requirements set
forth  in Frye v. United States, 293 F, 1013 (D.cC.
Cir.1923). See State v. Fields, 201 Ariz. 321, 325, 35
P.3d 82, 85 (2001). Under Arizona 1aw the party

offering expert testimony bears the burden of prxo

that the scientific principle




the subject of the:'testimony have gained “general
acceptance” in the relevant scientific'community beforé
béing admitted into evidence. State v. Superior Court
(Blake), 149 Ariz. 269, 718 P.2d 171 (1986).  The
offering party’s burden under Frye and Arizona law is
not met by the.preSentation of testimohy from a small
grouﬁ:of experts who believe the new theory is reliable
or acceptable. Rather, the éourt must be 7shown the
larger scientific community generally accepts the
procedure as reliable. State.ex rel Collins v. Superior
Court, 132 Ariz. 180, 644 P.2d 1266 (1982)
(Suppiemental opinion, Feldman, J. ). For‘.the- reasons
set forth beloﬁ, Plaintiffs-Appellants cannot establish
a causal connection betﬁeen-exposqre tormold:and thelir
adverse health Conditions ih light of the generally
accepted scientific sfudies that demonstrate no gausal
link. As é result, théir claims must fail.

antemporary Scientific Evidence Does Not Support'A‘

Causal iinkBetween Exposure to Mold and the Alleged

Adverse Health Conditions ¢¢?Piaintiffs.

It is well known within the medigal community that

HRENE




-there is no. generally acceptéd scientific evidence
eStablishing a causal link between expésure.to mold and
the adverse health effects alleged by‘thé plaintiffs.
The issue of causation -for _Pla;ntiffs—Appellants’
‘alleged injuries! has been sfudied by several sdientific
iﬁstitutions, all of which have conciuded there is no
,wsCientific basis for establishing a'causai'link between
exposure to mold and the development of negative health.
impacts in individuals.

Somé of the leading édientific institutions thaf'
have published statements or studies to this effect
 include the  Institute of Medicine of * the National
Academy -of' Sciénces, the American Soclety fof
Microbiology, the Centers for Disease Control and
frevention[ the Ame:ican Industrial Hygiene
Association, the WNational Institute of Occu?atiomai
'Safety and Health, and the American College of Allergﬁw

Asthma, and Immunology. In light of these scientific

! Plaintiffs-Appellants alleged injuries include: a disabled,
developmentally delayed child; permanent neurological deficiencies;
headaches; memory loss; long term asthma; long term respiratory
problems; gastrointestinal problems; a variety of other short term
respiratory problems, and death of two infants.
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g | studies, it is generaliy accepted that. no causal
relationship between mold exposure and injuries to
health has been proven. |

The‘ seminal report on the health effects of .
exposure to mold is_é report released byrthe Institute

of Medicine of the National Académy of Sciences. The

paper, entitled .Damp Indoor Spaces and Health, was
released in 2004. The intention‘of_the study, conducted
by pediatriéians, epideﬁiologists, and toxicologists,
was to provide a full .analysis of the impact of
~exposure to -mold ~on ﬁuman health. TInstitute of
Medicine, Démp Indoor.Spaces and Health (2004) at_p472.
‘The scientists reviewed hundreds of scientific studies
~and found a “lack of valid quantitétive exposure-
assessment methods aﬁd - knowledge of which specific
microbial agents may primarily account for the presumed
health effects.” Id. at p. 6._.Thodgh the report fouﬁd
a possibler association between certain health iséues
such, as nasal and throat tract symptoms, cough, and
wheezing and the présence -of mold, the ?anel of

scientists found there to be no adverse héaith effects




thét could be established as causally relateg to the
exposure of mold or damp environments. Id. at p.9. In
fact, the'commitfee specifiCallj conclﬁded that there
is inadequéte or insufficient evidence to determine
even | whether an aésociation exists between
neuropsychiatric symptoms, gastrointeétinal. tract
qproblems, and lower respifatory illness in otherwise
healthy adults, and only.limited evidence suggesting an’
association betweén asthmé development-(for.all ages)
and lower respiratory illness in otherwise healthy
children and gmold. exposure. 'Therefore, even as the
Institute’s report conclusively states that no adverse
health effects are established as casually related to
thé'exposure to mold, it states that there is limited
evidence to  even show an association -bétwéen
.,Plaintiffs~Appellaﬁtfs injury claims and exposure to
mold. |

0f further note, in a peer-reviewed report
published by the American 'Society of Microbiology in
2003, Drs. Kuhn and Ghannon _evaluated 450 mold and

“health studies and concluded that there is no objective




evidence of serious illness resulting from the exposure

to mold.  American Society of Microbiology, Indoor

‘Mold, Toxigenic Fungi, and. Stachybotrys Chartarum:

Infectious Disease Perspective (2003) at p. 164. In
order to addiess the issue of indoor-mold related

illness, Kuhn and Ghannon stated the need for more

'_studies_ using proper epidemiologic ‘techniques and

contro; groups. The report also concluded thét studies
that purported to show a causal Cbnnection between mold
and advérse health effects suffered from.'sgiious
methodological flaws, making their findings
inconclusive. Id.

-Tﬁe American InduStrial-Hygiené Association Journal
(AIHAJ)lhas published én‘article that concludedrmqre
:gsearch is needed before the scientific community
could state that exposure to mycotoxins prdduces
adverse health effects. ATHAJ 62:644-648 (2001), at p.
645 and p. 647. Reaching a similar conclusion to the
Institute of Medicine répo:t cited above, the AIHAJ
article states that a review of scientific scholarship

suggests that thexe  48; insufficient data to conclude




that exposure to mycotoxins (which can sémetimes be

‘produced by mold) 'is “causally related to symptoms or

illness among building occupénts.” Id. at p. 647.

In a report .entitled, -A Scientific View of the
Heaith Effects éf- Mold, a panel of scientists,
including toxicologists and industrial . hygienists
stated that vyears of intense study have failed to
produce any cauéalr conﬁéctidn between exposure to
indoor'méld and adverse.health ef%ects. U.S. Chamber
of COmmerce, A Scientific View of the Health Effects of
Mbld-.(ZOOB) at p. 64 and p. 65. The report also
concludes that in other than individuals with severely

impaired immune systems, indoor mold is not a cause of

infections, and “current scientific evidence does not

Support the idea that human health has been adversely

affected by inhaled mold toxins in  home, school, or
office - environments.” Id. at p. 65. In fact, when
speaking of their report, the authors note that
“science has confirmed common sense” since mold is not
some rare, exotic material but'is-everywhere, making up

twenty-five (25) percent of the earth’s biomass. The




authors note further that if mold were extremely toxic,
one could ex?ect to see epidémibs wherever people are
exposed to the highest leveis of mold - vacation_spots
and outdoor camps, for example. U.S.. Chamber of
'Commerce[ The Growing Hazard of Mold Litigatioﬁ (2003)
at p. ii-iii.

The Centers for Disease _Cohﬁrol and PreVention

(CDC) provides information-about certain health effects

related to mold exposure. The CDC states on. its
website that mold  may, or may -not, cause . nasal
-stuffiness, throat irritation, cough, wheezing, eye
irritation, and skih_irritation in people sensitive to
mold,. According to thé CDC, people with weakened
immune systems may experiehceu lung infections if
-exposed to mold. However, the \GDQ;H:@ppntﬁg that .. no.

causal connection between mold -expost

negative health results, such as, but
acute idiopathic pulmonary hemorrhage,
memory loss, and lethargy has been;g;g@gn. A copy

the relevant portion of the CDC website .can be accessed

at  http://www.cdc.gov/mold/dampness facts.htm. Thus,

10




according to .the pre*emineht_ medical agency of the
United States government Plaintiffs—AppellantS’ alleged
injUrieS in the instant- case cannot‘ be casually
connécted to eXposure to mold.

In another journal, the Texas Medical Association’s
Council on Scientific Affairs published a paper
entitled, Black Mold and Human Iilness;' The report
concluded that adverse health effects from molds in
water—damaged buildings are not supported‘ by peer-
reviewed reports in medical literature. Texas.Medicine,

Black Mold and Human Illness (2002) pp.53-56.

Similarly, a study conducted by Dr. Emil Bardana,

T T e e

Jr.,M.D., and others of the Oregoﬁ Health & 8cience

Uniﬁersity, thich was published in the Annals of
Allergy, Asthma, & Immunology, retrospectively reviewed
‘fifty (50) icdividuals who claimed compensatioﬁ for
“toxic mold rdisease" and found alternatiﬁe medical
and/or psychiatric explanations for every one of the
fifty (50) claims. Annals of Allergy, Asthma and
Immunology, vol. 95, no. 3 (2005) p. 239;246. Dr.u

Bardana was quoted at the release of the study, stating

11




“Based on.our findings, no case definition is possible
for so'called “toxic mold syndrome.” American College
of 'Allergy, Asthma, & Immunology website -

http://www.acaai.org/public/NR/Fungal.htm.

As noted in the reports and studies described
above, the consensus of the scientific community 1is
that'insufficient evidence exists to find that exposure
to mold causes the adverse health effects alleged by
the j Plaintiffs-Appellants. As  experts who  are
significant in both number and expertise oppose and
‘disagree with Plaintiffs—Appellants’- theory of
-causation,_the_generally accepted-view of thé relevant
séientific/medical community supports DefendantsQ'
Appelleés’_position that there is no proveh causal link
between exposure to mold -and -adverse human health
éffects; Thus, lawsuits based. on, allegations of a
causal connection - between mold and adveise health
effects, such as the instant case, are not supported by
generally accepted scientifictheories;

//
//
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Plaintiff-Appellants Fail to Meet the Frye Standards
for the Admissibility of Evidence

In previous years, before the scientific studies
cited above were conducted, a.wave of iitigaﬁion_based
on claims that mold causes adverse health effeCfs was
alldwed to go forward to trial. However, because of
the research articulated in répprts like the Institute
of Médicine’s  Damp Indoor Spaces and ﬁealth, the
sciéntific community’s generally accepted view is that
no causal link exists between mold and adverse health
effects in otherwise healthy individuals, As a result,

-

courts around the country have refused to admit expert

- testimony purporting the existence of such a causative

effect. In essence, courts are catching up with the
science.
The rule set forth in Frye is that while a court

will admit into evidence expert testimony deduced from

‘a “well-recognized scientific principle or discovery,

the thing from which the deduction is made must be
sufficiently established to have gained general

acceptance in the particular field in which "it

13
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belongs.” Frye, 293 F. at 1014.  Arizona courts
require a Frye hearing in order to determine whether
lthe proposed expert testimony, and the  tests or
~techniques on which the testimony is Dbased, is
generally  accepted by the pertinen£ scientific
community. ~ State v. Fields, 201 Ariz. 321, 325, 35
P.3d 82, 85 (200;). Moreover, if-a-particular test or
appiication is 'iikely‘ to have a strong effect in
resolvihg' a matter ih Controversy, ther technique is
also subject .to_ ETye..‘Id. Because contemporary
scientific eVidence does not establish a causal 1link
between exposure. to mold and the.alleged adverse health
éffects of the Plaintiffs-Appellants, their expert
testimony on this issue fails to meet the standards for
admissibility. under Frye. }Tye,'293 F. at 1014;i

The trial cdurt conducted an exhaustive Frye
hearihg' and considered testimony and scientific
articles submittéd "by the parties. Contrary to
appellants’ assertion (Brief, pp. 59-61), the trial
court did, not rule that “universal

scientific rprinciple




admissibility. Instead, it held the plaintiffs to
their burden of proving that the expert tesfimony.muét_
have. gained “general acceptance in the particular fieid
in which it belongs.” Frye V. Uhiﬁed States, 293 F.
.1_013 (D.C. Cir. 1923); Logerquist v. McVey, 196 Ariz.
470, 1 P.3d 113 (2000). |
| ' The Court found that the;téstimony of Drs. Camargo,
Wasseman, and Cohen cited the Institute'of'Medicinéfs
study that concluded fhat-the_oniy assocliative effect
that mold has on human heélth is the exacerbétion
prre—existing'asthma; ~That study, although authored
in 2004, Stilllrepresents the generally’aéCepted view
of the scientific éommﬁnity. .. By contrast, the
plaihtiffs’ expert conéeded. a lack of peer reviewed
articles supporting"pléintiffs’ theories of causation
of wrongful death. Moreover, the plaintiffs’l‘samples
were not assembied in accordance with estabiished
methods ahd protocols. Furthermore, samples collected
in 2003 and 2004 were then used to extrapoléfe backlin
time to dééciibe prior conditions despite the fact

plaintiffs’ own expert testified that extrapolation was

15
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-complaints, association is not the same as an

court, citing the Institute of Medicine report

not possible;

Acting on this record, the trial court pro?erly
ruled that the expert testiﬁony did not meet the Frye
stahdard;_ | |

Other states that have applied. the Frye rule to

facts similar to the instant matter have reached the

same conclusion} For example, in Fraser v;‘ 301-52
Townhouse Corp., 2008-NY Slip Op.10208 (N.Y. App. Div.
1st'Dep’t 2008) the New York appellaté court héld that
while there is‘general agreement that exposure to mold
or damp indoor conditions is associated with adverse

health_effects such as lethargy and upper respiratory

established causal connéction. Id. at *1-2. The

Indoor Spaces and Health, found that the




is not generally accepted by the scientific community
to be exposure to mold.

In Leboeuf v. Safeguard Ins. Co., 2007 NY Slip Op ;
522140 (N.Y. Sup. Ct. 2007), the trial court, applying
the Frye rule, held that the defendarits were entitled
to Jjudgment as a matter of law because their expert
testimony, which was based on scientifically-reliable
methodology, showed no causal connection between

exposure to “toxic mold” and the plaintiffs’ alleged

injuries. Id. at *3-4. Notably, the defendants’

experts cited the Institute of Medicine Report, Damp

Indoor Spaces and Health. Id. at *2. The plaintiffs in
Leboeuf - alleged breathing and respiratory injuries
similar to the ones. alleged by Plaintiffs-Appellants.

A federal court in Arizona rejected proffered

the

expert testimony in a mold. case because of
plaintiff’s  failure +to satisfy the admissi

standards under Daubert v. Merrell Dow Phar

F.3d 1311 (Sth Cir. 1995). . In..
case, the U.S. District

plaintiff’s expert.




standérd and .entered judgment -for the defendants- in
Kiliian v.'.Equity' Residential Trust, 2004 U.S. 'Dist;
LEXIS 23939 (D. Ariz. July, 27 2004). That judgment
was later affirmed by the Ninth Circuit, Killian v.
Equity-Resid'entia;l Trust, 191 Fed. Appx. 537 (9th Cir.
Ariz. 2006). = The plaintiff claimed that She suffered
neurologicai impairments similar-to those sﬁffered by
the Plaintiffs-Appellants in the instént ~matter.
Killian 2004 U.S. Dist. LEXIS 23939 at *2. The trial
court agreed with the Institute of Medicine’s report
that concluded a lack of scientific evidence of an
association between mold exposure ‘and neurological
disorders. Id. at *3.

In Gaudette v. Conn Appliénces, Inc., 2007 Tex.
App. LEXIS 7315 (Tex. App. Beaumont Sept. 6, 2007), a

Texas appellate court, upheld a summary judgment order

on the grounds that it is generally accepted in the

scientific community that there is no evidence

support a ' causal link between adversé_ hea

‘and exposure to mold. Id.

the Institute of Med




as well as the Texas Medicél.Association’s Council on
Scientific Affairs paper, and the CDC. Id. at *9-11.
'Though the court in Gaudette applied a rule of evidence
established by Daubert, the analysis of whether the
current state of scientific evidence supports a causal
connection between moldr expdsufe and adverse health

effects is essentially the same to the test provided in

Frye. After examining the available scientific:

research, the Gaudette court found no such causal link
exists. Id. at *19-20.

In Rocbelv. Lincoln Prop. Co{,-278 F. Supp. 2d. 744,
759-760 (E.D. Va. 2003), the court noted that while
molds can.-have an adverse health effect on a person
such as coughing or exacerbated asthma, there are no
established standards to determine whether exposure to
particular levels of mold causes a specific adverse
health reaction. Id.  Though the court. applied the

Daubert standard of admissibility of expert teg

the analysis and finding by the cowrtcthatvthﬁ'

certain level of m@iﬁu,ex'

|
i
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adverse health effect is the same as the instant case.
To date, no such evidence of causation exists.
In Young v. Burton, 567 F. Supp. 2d 121, 139

(D.D.C. 2008), fhe US District Court for the District

~of Columbia held ‘that “mold illness” was not a

generally-accepted illness in the medical community and

that the scientific community did not agree that

exposure to mold causes illness, as the plaintiffs’

“experts” postuiated. Id. - Tthgh; the court applied
Daubert,- the analysis of the state of medical
commuhity’s view és_to the existence of “mold illness”
is ﬁhe same for the purposes of the instant matter. In

fact, NAA ‘cannot find  any peer-reviewed scientific

‘evidence that supports a causal link between mold and

the adverse health. effects alleged by the. ?laintiffm
Appellants.

In Montgomery Mut. Ins. Co; v. Chesson, 399 Md.
314, 336 (Md. 2007), the court held that the defendants
were entitled to a Frye hearing té establish whether or

not “sick building syndrome” was caused due to the

- exposure to toxic mold. The court reasoned that the




-plaintiffs’ expert- testimony thét mold caused siék
building syndrome shéuld be tested at a Frye hearing to
conformed with generélly accepted principals. Id. In
the instant matfer, a proper Eiye hearing was held to
determine whether the methods employed by the expert
conducted, and given_the dearth of evidence supporting
'claims ‘that ‘mold. causes the injuries alleged by the
Plaintiffs-Appellants, the decision of the trial court
must bé affirmed.
Claims Baéed on Juﬁk Science Should Fail as a
Matter of,Pﬁblic Policj.

Claims of -physical injuries . attributed to the
presence of moldrin housing have been thé basis fdr an
explosion of litigation over the past twenty (20)
years. In 2003, the Insurance Information Institute
estimated that 10,000 mold-related suits weie pending
nationwide; a 300 percent increaée Since 1999. Mold
litigation représenfs significant risks to providers of
:ental hoﬁSing as evidenéed by a recent jury award of
$3.3 million to a plaintiff who blamed her illnesses on

her exposure . to mold in her rental home. Minium v.

21




‘judgment awards Dbased on Jjunk science harm the

.affirmed on public policy grouﬁds.

Pillar Communities LLC, et al., No. Cv-2004-.

014906 (Ariz. Super. Ct. Maricopa City).? Litigation and

apartment industry, ~and greatly increase the cost of

housing for residents.

The scientific studies, described herein, debunk

the notion of a causative effect between the presence ]

of mold and the wide-ranging health-related damages : jel

claimed“in thése cases, Because Plaintiffs-Appellants
base their claims on faulty écience, and it 1is
generally accepted‘in the scientific community that no
causal link betﬁeen mold and poor health can be

demonstrated; the decision of the trial court should be

CONCLUSION

The Frye standard excludes expert . testimony

i

does nOt.satisfy its test because of the

jury would give improper weight ti

State v. Superior Court of Cochis

P.2d 171 (1986). The mere £ac

? Unlike the extensive Frye hearing cong
no such hearing was conducted in Minjum

22
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able to identify and retain witﬁesses with training in
scienceﬁo support their claims does not automatically
result in. the admissibility of that- testimony. The
trial court appropriatel? focused wupon whether their

theories had gained acceptance within the scientific,

and not the legal communities. State of Arizona V.

Court of Appeals, 197 Ariz. 79, 3 P.3d 999 (1999). In

this case, they have not.

We urge the Court to affirm the trial court ruling
below.

Respectfull?'sub d this 31°t_day of -August 2009.
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